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Mary Schmidt

From: Scott A. Danks [scott@danks-danks.com

Sent: Friday, Febmary 15,2013 11:49 AM

To: Ted Ziemer

Cc; Al Lindsey (akl indsey23@att. net); c.odaniel @i Insightbb.com; Connie Robinson

(connie@hmrdi Istribution.com); Dan Adams (drhda501 @ao) l.com); Dan McGinn
(danmcgmn@wowway comy); John Friend (ffriend @ johnfriendandco, com); Jonathan Weaver

(wxweav @ hotmajl L.com); Missy Mosby (call 453misy@y yahoo.com); Stephanie Brinkerhoff Rj iley
(ssbrmkemoff@yahoo com)

Subject: Council's Access to Information/Records

Danks & Danks
Attorneys at Law
1010 Sycamore Street
Evansville, IN 47708
(812) 426-1000

Dear Ted

Fam sur e that you wil agree that there has been a tremendous amount of time wasted on what
nf«:n*zmzuozz/mrmdx the Council can receive from the administr ation and the confi dentzaht/ of the
requested mf@rmatmn/t ecords. We all have more important things to do than e ngage in this continued
bickering over infor mation/records and, therefore, I am revisiting this issuc

C.36-4-5 -3(3) provides mgz the Mayor shall ‘provide any information regarding City affairs that the
legislative body requests.” Likewise, Evansvilie Municipal Code 2.05 O10(F) provides that “the Mayor
shall provide any information regarding City affairs that the legislative b vody requests.” [@m;.ﬁ’ias;ﬁs
added). Thus, there are no ifs, buts or mayhes about it. If the Council requests information/records from
the administration the information /records must be provided to the Counci  period.

Pursuant to State statute, information /records falj linto one of three ¢ categories: 1) confidential ;2]

fi%C?“C{}OE“}mFV, and 3) not protected. Regardless of the classification of the i fm mation/recor d@ it must be
urnished to the Counci] upon request.

~onfidential records are very few and are contained in |. C.5-14-3 J. When requested, the
nformation /records my stbe provided to the Council upon reques

Jpon receiving information/records
dentified as mmmdezzim% the Council must maintain the confidentialit ty of the information/records

si“m ANt to LC. 5-14-3-6.5. Failure to maintain the confidentialit tyis a Class A Infraction pursuantto L.C,
-14-3-10,
4

ursuant to [.C. 5-1 4-3-4(b), certain infor mation/records are exem pted from disclosure at the discretion
fthe agency in possession thereof, The “ discretionary” informati )N/Wf‘{}*‘{" s are the ones that seem to

ause disputes between the Councit and the Administration. Again, discretiona wy information /records

ust be provided to the Co. incil upon request without any redactions (mu\ hese records are received
Y Liw Council IT IS THE COUN( AL NOT THE ADMINIST RATION THAT HAS THE EDISCRETION TO
ETERMINE WHE THER THE INFOR MATION/RECORDS WILL REMAIN CONFID JENTIAL.

4



On several occasions, the Counci] has received discretionary in formation/records stamped "confidential”

with instructions that the information /records must remain confidential. The City has no legal authority
to do this.

When providing discretionary infor mation/records to the Counc il, the City may request that the Council
keep all or part of it confidential. Tt would be very helpful to provide an explanation as to why the
information /records should remain confidential. But, again, whether they remain confidential wil] be at
the SOLE DISCRETION of the Council. | Ifyou can find any legal authority to the contrary, please advise.

100%. Attorney Hoage provided me with tan analogy that ] think is helpful: a sheriffs department
conducting an investigation can exercise its discretion to keeps its investigatory files confidential.
However, once these fijes are turned over to the prosecutor's office, the prosecutor then has the sole
discretion on whether or not to maintain the confidentiality of those ‘ecords.

I'discussed my legal analysis with Mr. Joseph Hoage, Indiana Puh lic Access Counselor, and he concurs

Recently, discr etionary records have been provided to the Council but may ked confidential. In effect, the
administration is putting a gag order on the Council.

As you know, all Council business must be co; rducted in a public forum and it becomes problematic to for
them to discuss varioy IS issues that the administration has deemed to be confidential. Most Members of
the Council are of the opinion that rather than attempting to find ways to keep | 1f(>mmUon/1 ecords

confidential that the efforts should be redirected in finding ways to make records s public. Transparency is

very important to the Council as the lack thereof causes undo sus spicion on members of the public as well
as the news media.

The Council realizes that many governmental entities do not appreciate others mec ddling and many time

do not welcome sc rutiny. The Council is of the Opinion that transpare 1y and scrutiny makes for bette'
government.

Therefore, in the future discretionary infor mation/records will be made pamize by the Council unless in
doing so it would he injurious to the > City of Evansville, its employees or the public.

As always, yvour cooperation in this matter is very much appreciated.

Sincerely,

Scott A Danks, Attorney at Law
for the
Common Council of the City of Ev

vansvilie

MPORTANT/CONFI IDENTIAL: This m essage from the Law Firm of Danks & Danks contains information which miay
t<>zz£‘%(i'\:m al, privileged, and/or e wmw{ from disclosure under applicable law, ?{ youare not the addressee (o

thorized to receive for the addressce), you are ﬂud}y notified that the m; ym\szk use or distribution of any information or

naterials transmitted in or with this message is strict ly pro nb ited. If you received this message i

51 error, please notify me
mmediately by repl ying to this eMail, and then 1 promptly destroy the original message. T

AX ADVICE NOTICE: Tax A(ivicc. if any, contained in 1l this eMail does net constitute a "reliance opimon” as defined in
RS Circular 230 4 nd may not be u cd to establish reasor 1able reliance on the opinion of counsel for the purpose of
3
4

}

voidii 3 the penalty imposed by %< ction 6662A of the Internal Revenue Code. This Law Firm provides reliance opinions

aly in formal ¢ opinion letters contay 1ing the signature of a Partner of Danks & Danks.
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Information Maintained by the Office of Code Revision Indiana L egislative Services Agency

IC 36-4-5
Chapter 5. City Executive

IC 36-4-5-1
Application of chapter
Sec. 1. This chapter a pplies to second and third class cities,
As added by Acts 1980, P1,. 212, SEC 3. Amended by Acts 1981, PL. 44, SEC 4]

IC 36-4-5-2
Mayor; election; eligibility; term of office

Sec. 2. (a) A mayor, who is the city executive, shall be elected under 1C 3-10-6 by the voters
city.

CIrs

(b) A person is eligible to be a city executive only if I
IC 3-8-1-26.
(¢) Residency in territory that is annexec I by the city before the election is com‘
purposes of subsection (b), even if the as nnexation takes effect less than one {
(dy The city executive must reside within the ¢ ity as provided in Article 6, %Qc{*oz* 6 of the
Constitution of the State of Indiana. T he executive forfeits o
of the city
(¢) The term of office of a ¢ ity executive is four (4) years, beginning at noon on J

on on January 1 a
election and continuing until a success is elected and qualified.

of each

fter

As added by Acts 1980, P, 212, SEC 3. Amended by PL.5-1986, SEC 48 P L.3-1987 SEC 556.

IC 36-4-5-3
Powers and duties
Sec. 3. The executive shall-
(1) enforce the ordinances of “the city and the statutes of the state:
(2) provide a statement of the finances and Ofcmzml condition of the city to th city
at least once a year:
(3) provide any information regarding city affairs tha
(4) recos nmmd in writing, to the le
(5) call special meetis ngs of the legi
(6) supervise subordinate officers;

(7) insure efficient government of the city;

iy I3 S S
tthe legislative body requests:

slative body when necessary

(8) fill vacancies in city offices when required by IC 3-13-8:
(%“ sign all bonds, deeds , and contracts of the city and all licenses issuce d by the city; and

(10) approve or veto ordinances, orders, and reg

solutions of the legisiative body under IC 26
wdﬁ’ew by Acts 1980, PL 212, SEC.3 Ame ended by PL.5-1986, SEC 40

egislative body actions that the executive considers proper
sl

TIYEVITNNE T N

1e person meets the qualifications prescribed by

dered residency for the
) year before the election.

ffice if the executive ceases to be a resident

legislative bod y

s
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IC 36-4-5-4
Appointments

Sec. 4. The executive shall make the appointments prescribed by 1C 36-4-9 and 1C 36-4-11-2
As added by Acts 1980, PI. 2] 2, SEC.3.

IC 36-4-5-5
Power to hear complaints against person issued license; proceedings; findings and determination;
violation, revocation, or suspension

Sec. 5. On reasonable notice of at least three (3) days to the person complained of, the executive shall
hear any complaint against a person to whom the city has issued a license, and may issue subpoenas to
compel the attendance of witnesses, administer oaths to those witnesses, and require them to testify. To
the extent they can be applied, the Indiana rules of procedure, including the right to appear by counsel
and to compel the attendance of witnesses for or against persons complained of, apply to proceedings
under this section. If the executive finds that the person complained of has wilfully violated a term or
condition of his license, or has wilfully done or permitted to be done an act in violation of a statute or
city ordinance relating to the business licensed, the executive shall revoke or suspend the license. He
shall file a copy of his findings and determination with the city fiscal officer within twenty-four (24)
hours after it is made.
As added by Acts 1980, P 1 2; 2, SEC3.

IC 36-4-5-¢
Meetings with officers in charge of city departments; record
Sec. 6. At least once g month, the executive shall meet with the officers in charge of the city

departments:

(1) for consultation on the affairs of the city;

(2) to adopt rules and regulations for the administration of the affairs of city departments; and

(3) to adopt rules and regulations prescribing a merit system for selecting, appointing, or promoting
city officers and employees.
Arecord of meetings under this section shall be kept.
As added by Acts ] 980, P1L.212 SEC 3

IC 36-4-5-7
Appointment of persons to examine or investigate city accounts and property

Sec. 7. The executive may appoint three (3) competent persons to exam

me, without notice, the city
accounts and property in the |

possession or custody of a city department, officer, or employee, and to
report the results of their investigation.
As added by Acts 1980 p L.212 SEC 3

IC 36-4-5-8

Absence or inability of executive; designation and service of acting

executive

Sec. 8. (a) Whenever the excculive is absent or going to be absent from the city, ill, or injured, he may
designate:

(1) the deputy mayor, if that position has been established under 1C 36-4-9-7:

(2) a member of the city legislative body:
as acting executive, with all the powers of the office. The executive may exercise this power for a
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maximum of fifteen (15) days in any sixty (60) day period.

(b) A designation under subsection (a) shall be certified to the president or president pro tempore and
clerk of the city legislative body. In addition, when the executive resumes his duties. he shall certify to
those officers the expiration of the designation.

(¢) Whenever the president or president pro tempore of the city legislative body files with the circuit
court of the county in which the city is located a written statement suggesting that the executive is unable
to discharge the powers and duties of his office, the circuit court shall convene within forty-eight (48)
hours to decide that question. Afier that, when the executive files with the circuit court his written
declaration that no ability exists, the circuit court shall convene within forty-eight (48) hours to decide
whether that is the case. Upon a decision that no inability exists, the executive shall resume the powers
and duties of his office.

(d) If the circuit court decides under subsection (c) that the executive is unable to discharge the powers
and duties of his office. then:

(1) the deputy mayor, if that position has been established under 1C 36-4-9-7: or

(2) the president of the legislative body in a second class city, or the president pro tempore of the
legislative body in a third class city, if there is no deputy mayor;
shall serve as acting executive, with all the powers of the office. A person may serve as acting executive
for a maximum of six (6) months under this subsection. The city legislative body may appropriate funds
Lo compensate a person acting as executive under subsection (d).
As added by PL.349-1983 SEC. 1.

IC 36-4-5-9
Vacaney in office of executive
Sec. 9. (a) The office of executive becomes vacant whenever the executive:
(1) dies, resigns, or is removed from office;
(2) ceases to be a resident of the city;
(3) 1s convicted of a felony, as provided in 1C 5-8-1 =38 or
(4) 1s unable to discharge the powers and duties of his office for more than six (6) months.
(b) The vacancy shall be filled under IC 3-13-8.
As added by PL.349-1983 SEC 2 4 mended by PL.5-1986, SEC. 50, PL.37-2008, SEC. 3.
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Chapter 2.05
MAYOR

Sections:

Mayor — Executive duties.
Ordinance enforcement.
Celebrations and holidays.
Secretaries and assistants.
2.05.050 Statutory powers and duties.

2.05.010 Mayor — Executive duties.
(A) The Mayor is the chief executive officer of the City.

(B) The Mayor shall set the compensation of each appointive officer, deputy, and other employee
of the City as provided by statute, subject to appropriations by the Common Council.

(C) Unless otherwise provided by statute, the Mayor shall appoint the members of all boards and
commissions, the depariment heads, and the officers and employees of the City. Officers and

employees of the City whose terms of office are not set by State statute or this code serve at the
pleasure of the Mayor.

(D) The Mayor shall supervise the conduct in office of the officers of the City. He shall investigate
reasonable complaints against them, and may take action to correct abuses.

(E) The Mayor shall provide a statement of the finances and general condition of the City o the
City legislative body at least once a year,

(F) The Mayor shall provide any information regarding City affairs that the legisiative body
requests.

(G} The Mayor
proper.

shall recornmend, in writing, to the legislative body actions that he considers

<

(H) The Mayor shall call special meetings of the legislative body when necessary.

(1) The Mayor shall ensure efficient government of the City

(J) The Mayor shall sign all bonds, deeds, and contracts of the City and all licenses issued by the
City.

(K} The Mayor shall approve or veto ordinances, orders, and resolutions of the legislative body a

provided by statute.

&

;
{

(L) The Mayor may appoint three competent persons to examine, without notice, the City accounts
and property in the possession or custody of a City department, officer, or employee, and to report
he results of their investigation. [Ord. G-81-53, passed 12-14-81. 1962 Code, Art. 3, Ch. 3,8 1
1982 Code § 30.030: 1983 Code § 3.30.0301

2.05.020 Ordinance enforcement.

The Mayor is responsible for the enforcement of the provisions of this code. When a provision of
this code does not designate a person responsible fo

rits enforcement, the Mavyor shall enforce the
provision or desit

gnate a person to do so. [Ord. G-81-53, passed 12-14-81 1962 Code, Art. 3. 3

3, § 21982 Code § 30.031: 1983 Code § 3.30.034 ]
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2.05.030 Celebrations and holidays.
The Mayor may:

(A} Order the display of decorations on property belonging to the City in commemoration of a
holiday or celebration:

(B) Specify how national holidays are to be observed by the subdivisions of the City; and

(C) Issue proclamations relative to holidays and celebrations. [Ord. G-81-53, passed 12-14-81.
1962 Code, Art. 3, Ch. 3,§ 3,1982 Code § 30.032; 1983 Code §3.30.032 ]

2.05.040 Secretaries and assistants.

The Mayor may appoint assistants and secretaries to aid in the discharge of his duties, and may
set their compensation with the approval of the Common Council. [Ord. G-81-53, passed
12-14-81. 1962 Code, Art. 3,Ch. 3, § 4; 1982 Code § 30.033; 1983 Code § 3.30.033]

2.05.050 Statutory powers and duties.
The Mayor shall have the powers and duties of mayors of second-class cities as provided by

statute. [Ord. G-81-53, passed 12-14-81. 1962 Code. Art 3,Ch.3,§5; 1982 Code § 30.034: 1983
Code § 3.30.034 ]

The Evansville Municipal Code is current through Ordinance

City Website: hilz;')://@var‘;gvmegov.org/
G-2013-9, passed June 25, 2013,

(m;tp://evansviiiegovorg/}

Disclaimer: The City Clerk's Office has the official version of the City Telephone: (812) 436-4996
Evansville Municipal Code. Users should contact the City Clerk's Code Publishing Company
Office for ordinances passed subsequent to the ordinance cired (m‘ép://wwwx‘,odem;biishmg. vy

above, elibrary (htto://veww. code publishing.com

/elibrary html)
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